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2281, 2282, 2283, 2287, 2288, 2289, 2290.1, 2290.2, 2290.3, 2290.4,
2290.5, 2290.6, 2290.7, 2290.8 2290.9, 2290.11, 2290.12, 5113.5
(repealed); §§ 716.5, 2223, 2224, 2225, 2932.5, 2934b, 5110.150
(new); §§ 731.02, 1392.1, 2322, 2467, 5103 (amended); Code of
Civil Procedure §§ 395.1, 695.030, 709.010, 1971, 1972 (amended);
Corporations Code §§ 703, 10251, 29002 (amended); Education
Code §§ 94600, 94601, 94602, 94603, 94604, 94605, 94606, 94607,
94608, 94609, 94610 (new); Financial Code § 1561 (amended);
Government Code § 26827.4 (amended); Probate Code §§ 1120,
1120.1, 1120.1a, 1120.2, 1120.5, 1120.6, 1121, 1122, 1123, 1123.5,
1123.6, 1123.7, 1124, 1125, 1125.1, 1126, 1127, 1127.5, 1128, 1129,
1130, 1130.1, 1131, 1132, 1133, 1138, 1138.1, 1138.2, 1138.3,
1138.4, 1138.5, 1138.6, 1138.7, 1138.8, 1138.9, 1138.10, 1138.11,
1138.12, 1138.13, 1138.14, 1139, 1139.1, 1139.2, 1139.3, 1139.4, 1139.5,
1139.6, 1139.7, 1139.10, 1139.11, 1139.12, 1139.13, 1139.14,
1139.15, 1139.16, 1139.17, 1139.18, 1139.19, 1215, 1215.1, 1215.2,
1215.3, 1215.4 (repealed); §§ 83, 15000, 15001, 15002, 15003,
15004, 15005, 15006, 15200, 15201, 15202, 15203, 15204, 15205,
15206, 15207, 15208, 15209, 15300, 15301, 15302, 15303, 15304,
15305, 15306, 15306.5, 15307, 15308, 15309, 15400, 15401, 15402,
15403, 15404, 15405, 15406, 15407, 15408, 15409, 15410, 15411,
15412, 15600, 15601, 15602, 15603, 15620, 15621, 15622, 15640,
15641, 15642, 15643, 15644, 15660, 15680, 15681, 15682, 15683,
15684, 15685, 15800, 15801, 15802, 15803, 15804, 16000, 16001,
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16002, 16003, 16004, 16005, 16006, 16007, 16008,
16011, 16012, 16013, 16014, 16015, 16040, 16041,
16061, 16062, 16063, 16064, 16080, 16081, 16100,
16103, 16104, 16105, 16200, 16201, 16202, 16203,
16222, 16223, 16224, 16225, 16226, 16227, 16228,
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16403, 16420, 16421, 16440, 16441, 16442, 16460,
16463, 16464, 16465, 17000, 17001, 17002, 17003,
17006, 17100, 17101, 17102, 17103, 17104, 17105,
17200, 17201, 17202, 17203, 17204, 17205, 17206,
17209, 17210, 17300, 17301, 17302, 17303, 17304,
17352, 17353, 17354, 17400, 17401, 17402, 17403,
17450, 17451, 17452, 17453, 17454, 17455, 17456,
18001, 18002, 18003, 18004, 18005, 18100, 18101,
18104, 18200, 18201 (new); §§ 20, 82, 1032, 1200,
1240, 2574, 6325, 6326, 6327 (amended).
AB 2652 (McAlister); 1986 STAT. Ch. 820
(Effective July 1, 1987)
Sponsor: California Law Revision Commission

16009, 16010,
16042, 16060,
16101, 16102,
16220, 16221,
16229, 16230,
16238, 16239,
16247, 16248,
16306, 16307,
16401, 16402,
16461, 16462,
17004, 17005,
17106, 17107,
17207, 17208,
17350, 17351,
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Specifies methods for creating trusts, permitting trusts with indefinite purposes and oral trusts for personal property; establishes
proceduresfor terminating and modifying revocable and irrevocable
trusts; provides methods for disposing of trust property after termination of the trust; modifies provisions relating to accepting and
renouncing trusteeships; expands trustee's duties owed to beneficiaries; requires annual accountings to the beneficiariesspecifying the
contents of the accounting; amtends provisions relating to powers
of trustees; changes accounting procedures for trusts; revises definition of breach of trust; amends provisions relating to a trustee's
liability for acts of others; expands remedies for breach of trust;
revises provisions concerning measure of liability for breach of
trust; establishes a three-year statute of limitations for actions
concerning breach of trust; provides procedures for judicial proceedings concerning trusts; revises provisionsrelating to jurisdiction,
venue, and transfers of trusts; provides provisions concerning protection of third persons who deal with trusts; revises provisions
relating to creditors of the settlor; limits settlor's power to restrain
transfers of trust income and principal.
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I.
A.

TRUSTS IN GENERAL

Formation of Trusts
Under existing law, a trust' may be created by words or acts of

the settlor 2 that indicate with reasonable certainty the intention to
create a trust.3 Prior law required that the purpose of a trust be

sufficiently definite in order to determine the settlor's intent. 4 Under

Chapter 820, a trust may be created by any of the following methods:
(1) a declaration by the owner of the property that the owner holds
the property as trustee, (2) a transfer of property by the owner

during the owner's lifetime to another person as trustee, (3) a
testamentary transfer of property to another person as trustee, (4)
an exercise of a power of appointment to another person as trustee,
or (5) an enforceable promise to create a trust.5 A trust6 with an
indefinite or general purpose may be valid if a particular use comes

purpose, and this fact can be ascertained with reasonable
within that
7

certainty.
Under prior law, trusts created by actions of the settlor, or by
mutual consent, required no consideration. 8 Trusts created by the
1. CAL. PROB. CODE § 82 (definition of trusts).
2. RESTATEMENT (SECOND) OF TRUSTS § 3 (definition of settlor). See also McColgan v.
Walter Magee, Inc., 172 Cal. 182, 189, 155 P. 995, 998 (1916) (a person who furnishes
consideration for the creation of a trust is the settlor).
at
-,
, sec.
3. CAL. PROB. CODE § 15200 (incorporating 1872 Cal. Stat. ch. (enacting CAL. CIV. CODE § 2221)). Subject matter, purpose, and beneficiaries also must
-,
sec. __
be ascertained with reasonable certainty. Id. See also 1872 Cal. Stat. ch.
CAL. CIV. CODE § 2222) (trust is created by acceptance or acknowledgement
-(enacting
, at
CAL.
-(enacting
-,
at
sec.
-,
of the trust by the trustee); 1872 Cal. Stat. ch.
CIV. CODE § 2251) (trust may be created by mutual consent).
CAL. Civ. CODE §
-(enacting
, at
sec. -,
4. See 1872 Cal. Stat. ch.
2220) (trust may be created for any purpose or purposes for which a contract could have been
made); Estate of Sutro, 155 Cal. 727, 734, 102 P. 920, 921 (1907) (trust failed because the
intended purpose was vague and uncertain). But see Estate of Hood, 57 Cal. App. 2d 782,
784-85, 135 P.2d 383, 385 (1943) (since gifts to charitable uses are favored, the language of
wills is to be liberally construed in support of trusts established for such purposes).
5. Id. § 15200. This section is derived from § 17 of the RESTATEMENT (SECOND) OF
TRUSTS. California Law Revision Commission, Recommendation Proposing the Trust Law, 18
CAL. L. REV. COMt'N REP. 620 [hereinafter Recommendation]. Compare CAL. PROB. CODE §
15200 with RESTATEMENT (SECOND) OF TRUSTS § 17 (1957).

6. Charitable trusts are also subject to Probate Code §§ 15000-18201, so long as these
sections are consistent with the Uniform Supervision of Trustees for Charitable Purposes Act.
CAL. PROB. CODE § 15004. See also CAL. GOV'T CODE §§ 12580-12597 (Uniform Supervision
of Trustees for Charitable Purposes Act).
7. Id. § 15204. This section is not intended to affect the law relating to the purposes
for which a charitable trust may be created. Recommendation, supra note 5, at 620.
CAL. CIV. CODE §
-(enacting
at
sec.
-,
-,
8. See 1872 Cal. Stat. ch.
2221) (regarding trusts created by acts of the trustor); id. (enacting CAL. CIV. CODE § 2251)
(regarding trusts created by mutual consent of the trustor and trustee).
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acceptance of the trustee, however, required consideration to be
enforceable. 9 Chapter 820 clarifies this ambiguity by providing that
consideration is not needed to form a trust.'0 Chapter 820 further
provides, however, that a promise to create a trust in the future is
enforceable only if the requirements for an enforceable contract are
satisfied."
Existing case law allows an oral trust to be created for personal
property if clear and convincing evidence of the creation of the trust
can be established.' 2 Chapter 820 codifies this requirement for clear
and convincing evidence, but further states that an oral declaration
by the settlor, standing alone, does not satisfy this requirement. 3
B.

Modification and Termination

Under existing law, a trust is presumed to be revocable unless
expressly made irrevocable by the settlor. 4 Chapter 820 retains the
presumption of revocability, but limits the application of the presumption to trusts (1) in which the settlor was domiciled in California
when the trust was created, (2) that declare that the laws of California
govern the trust, or (3) that were executed in California." To revoke
a trust under existing law, a settlor is required to send a letter of

9. 1872 Cal. Stat. ch.
sec.
, at
-(enacting
CAL. CIV. CODE § 2222)
(regarding trusts created by acceptance of the trustee). See 7 B. WITKIN, SUMMARY OF
CALIFORNIA LAW, Trusts § 13 (8th ed. 1974) (consideration not necessary when the owner of
trust property declares himself trustee or makes a transfer in a trust gratuitously). See also
Evans, Observation on the State, Etc., of California Laws on Uses and Trusts, 28 S. CAL. L.
REV. I 1, 119-20 (1955) (points out the ambiguity in the role of consideration in the formation
of a trust under former Civil Code §§ 2221 and 2222). Compare 1872 Cal. Stat. ch.
I,
sec.
-,
at
(enacting CAL. CIv. CODE § 2221) with 1872 Cal. Stat. ch.
-,
sec.
__._,
at
-(enacting
CAL. CIv. CODE § 2222) (former § 2221 does not refer to
consideration, however, § 2222 states just consideration is needed in the formation of a trust).
10. CAL. PROB. CODE § 15208. Section 15208 is derived from the Texas Property Code.
Recommendation, supra note 5, at 624. Compare CAL. PROB. CODE § 15208 with TEX. PROP.
CODE ANN. § 112003. See Petroleum Anchor Equip., Inc. v. Tyra, 419 S.W.2d 829, 832-33
(Tex. Sup. Ct. 1967) (Texas law requires no consideration to have a valid trust).
11. CAL. PROB. CODE § 15208. See id. § 15200(e) (trust may be created by an enforceable
contract).
12. Lefrooth v. Prentice, 202 Cal. 215, 227, 259 P. 947, 952 (1927). A trust for real
property generally must be in writing to be valid. See CAL. PROB. CODE § 15206(a), (b)
(incorporating 1872 Cal. Stat. ch.
-,
see.
-,
at
-(enacting
CAL. Civ. CODE §
852)) (trust concerning real property is not valid unless expressed in a written instrument or
by operation of law). Cf. id. § 15206(c) (trust in relation to real property may be valid by
operation of law). But cf. Fahrney v. Wilson, 180 Cal. App. 2d 694, 697, 4 Cal. Rptr. 670,
673 (1960) (circumstantial evidence was sufficient to support an express oral trust).
13.
14.

15207(a), (b).
Id. § 15400 (incorporating 1872 Cal. Stat. ch. -

CAL. PROB. CODE §

CAL. CIV. CODE

15.

, sec.

-,

at

-(enacting

§ 2280)).

CAL. PROB. CODE §

15400.
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revocation to the trustee, unless some other manner is stated in the
trust instrument. 6 Chapter 820 incorporates and codifies existing law
which provides that a settlor may revoke a trust by compliance with
any method of revocation provided in the trust instrument, and
additionally provides for revocation by a writing-other than a willthe lifetime
signed by the settlor and delivered to the trustee during
7
of the settlor, unless limited by the trust instrument.'
Under prior law, oral trusts were revocable by the trustor. 8 Chapter
820, however, provides that an oral trust may be irrevocable when
clear and convincing evidence establishes the intent to create an
irrevocable trust.'

9

Under existing law, a trust may be terminated or modified by the
consent of all the beneficiaries and the settlor. 20 Chapter 820 provides
that an irrevocable trust may be modified or terminated without
court approval by the consent of all the beneficiaries 2I and the

-(enacting
at
-,
-,
sec.
16. Id. § 15401 (incorporating 1872 Cal. Stat. ch.
CAL. CIV. CODE § 2280)); Rosenauer v. Title Ins. & Trust Co., 30 Cal. App. 3d 300, 304, 106
Cal. Rptr. 321, 323 (1973) (revocation may be specified in the trust instrument).
17. CAL. PROB. CODE § 15401. See also RESTATEMENT (SEcoND) OF TRUSTS § 330 comment
j (1957) (if the settlor reserves the power to revoke only in a particular way, the settlor can
revoke only in that manner); Rosenauer, 30 Cal. App. 3d at 303, 106 Cal. Rptr. at 275
(applied RESTATEMENT (SECOND) OF TRUSTS § 330 comment j).
CAL. CIV. CODE §
-(enacting
-,
at
sec.
-,
18. See 1872 Cal. Stat. ch.
2280). Under prior law, a trust could be irrevocable only if expressly stated in the trust
instrument filed with the trustee. Id.
19. See CAL. PROB. CODE §§ 15400 (trust is presumed revocable unless expressly made
irrevocable by the trust instrument); 15207(a) (for an oral trust, a reference to a trust instrument
in any section of Chapter 820 means the terms of the trust as established by clear and
convincing evidence).
-,
at
sec.
-,
20. CAL. PROB. CODE § 15404 (incorporating 1872 Cal. Stat. ch.
(enacting CAL. CIv. CODE § 2258)) (power to modify); id. (incorporating 1872 Cal. Stat.

Ch.

-,

sec.

,

at

-(enacting

CAL. CIV. CODE

§ 771)) (statutory power to

terminate); Eakle v. Ingram, 142 Cal. 15, 16, 75 P. 566, 566 (1904) (power to terminate).
Former Civil Code §§ 2258 and 771 required the consent of all parties to modify or terminate
a trust. Chapter 820 incorporates these prinicipals, but expands existing law to allow a trust
to be modified or terminated without the consent of all parties upon court approval. CAL.
-(enacting
-,
at
sec.
-,
PROB. CODE § 15404 (incorporating 1872 Cal. Stat. ch.
at
-,
sec.
CAL. Civ. CODE § 2258)); id. (incorporating 1872 Cal. Stat. ch.

(enacting

CAL. CIV. CODE

§ 771)).

21. The consent of a beneficiary who is legally incapacitated, unascertained, or unborn
may be given in proceedings before the court by a guardian ad litem. CAL. PROB. CODE §
15405. See also CAL. CIv. CODE §§ 2450, 2467 (powers of guardian or conservator to act as
necessary for performance of duties); CAL. PROB. CODE § 2580(10) (conservator may exercise
the right to revoke a revocable trust). If the trust is revocable at the time when the consent
of the beneficiaries is needed for an action to be taken, the person holding the power to
revoke has the authority to consent or withhold consent. Id. § 15801(a). In determining the
class of beneficiaries whose consent is necessary to modify or terminate a trust, the presumption
of fertility is rebuttable. Id. § 15406.
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settlor. 22 The beneficiaries alone, however, may consent to terminate
or modify an irrevocable trust, with court approval. 23 Chapter 820
further provides that a trust may be terminated or modified by court
order, if the court determines that the cost of administrating the
trust will defeat or substantially impair the trust purpose.2 4 In addition, Chapter 820 codifies case law2 which states that a revocable
trust may be modified by the settlor using the procedure for revocation. 26 Once a trust has been terminated, 27 Chapter 820 requires
the trust property to be disposed of in the following manner: (1) if
the settlor revoked the trust, as directed by the settlor; (2) if the
trust is terminated by consent of the settlor and all beneficiaries, as
agreed by the parties; (3) in any other case, as provided by the trust
28
instrument or order of the court.
II.

TRUSTEES

A. Acceptance and Rejection

Under existing law, a trustee may accept a trust by any words or
acts that indicate with reasonable certainty the acceptance, or the

22. CAL. PROB. CODE § 15404(a). But cf. id. § 15404(b). If one of the beneficiaries
withholds consent, the other beneficiaries, with the consent of the settlor, may petition the
court to compel the modification or partial termination of the trust, if the interests of the
beneficiaries who do not consent are not substantially impaired. Id.
23. Id. § 15403(a). This section is derived from § 337 of the RESTATEMENT (SECOND) OF
TRUSTS. Recommendation, supra note 5, at 637. But see CAL. PROB. CODE § 15403(b). If the
continuance of the trust is necessary to carry out a material purpose of the trust, the trust
cannot be modified or terminated unless the court determines that the reason for doing so
outweighs the interest in accomplishing the trust. If the trust is subject to a restrictive transfer
clause, then the trust cannot be modified by the mere consent of all beneficiaries. Id. See
generally id. §§ 17200-17210 (procedure to petition to the court).
24. CAL. PROB. CODE § 15408(a). See also id. § 15409. The court has the authority to
modify or terminate a trust if the court determines that because of changed circumstances the
continuance of the trust under the present terms will defeat or substantially impair the purposes
of the trust. Id. But see id. § 15408(b) (if trust principal does not exceed $20,000 in value,
trustee has the power to terminate the trust without a court order).
25. See Heifertz v. Bank of America, 147 Cal. App. 2d 776, 781-82, 305 P.2d 979, 984
(1957).
26. CAL. PROB. CODE § 15402. See also id. § 15401 (methods of revocation by settlor);
RESTATEMENT (SECOND) OF TRUSTS § 331 comment h (1957) (inherent in the power to revoke
is the power to modify).
27. CAL. PROB. CODE § 15407(a). A trust is terminated when any of the following occurs:
(1) the trust term expires, (2) the trust purpose is fulfilled, (3) the trust purpose becomes
illegal, (4) the trust purpose becomes impossible to fulfill, or (5) the trust is revoked. Id. Once
a trust is terminated, the trustee retains powers needed to finish the affairs of the trust. Id. §
15407(b).
28. Id. § 15410.
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acknowledgement of existence, of the trust. 29 Chapter 820 sets forth

two ways a trustee may accept or modify the trust: (1) by signing
the trust instrument or a separate written acceptance,3 0 or (2) by
knowingly assuming the duties or exercising the powers of the office
of trustee.3 To decline a trusteeship, existing law requires the proposed trustee to decline the position prior to the distribution of the

trust property.3 2 Chapter 820 states that the trustee may reject the
trust or modification by a writing, or by failing to accept the trust

within a reasonable time. 3
B.

Trustee's Duties
Existing law specifies that a trustee owes a general duty of loyalty

to the beneficiaries, including the duty to act in good faith.

4

This

duty forbids trustees from using the trust property for personal
profit," from using their influence to obtain an advantage over a
beneficiary, 36 or from undertaking another trust that is adverse to
the beneficiary's interest without consent of the beneficiary. 37 Chapter
820 redefines and expands the specific duties that a trustee owes to

29.

CAL. PROH. CODE § 15600 (incorporating
(enacting CAL. CIV. CODE § 2222(a))).

1872 Cal. Stat. ch.

-,

sec.

-,

at

30. CAL. PROB. CODE § 15600(a)(1). This section was drawn from the Indiana Trust Code.
Recommendation, supra note 5, at 645. Compare CAL. PROB. CODE § 15600(a)(1) with IND.
CODE ANN. § 30-4-2-2(a), (b). Christian v. Highlands, 32 Ind. App. 104, 69 N.E. 266 (1903)
(under Indiana law, acceptance by the trustee may be implied).
31. CAL. PROB. CODE § 15600(aX2). But see id. § 15600(b). If there is an immediate risk
of damage to the trust property, the person named as trustee may preserve the property
without accepting the trust or modification, if, within a reasonable time after acting, the
person delivers a written rejection of the trust or modification. Id. This section is derived
from the Indiana Trust Code. Recommendation, supra note 5, at 645. Compare CAL. PROB.
CODE § 16500(a)(2) with IND. CODE ANN. § 30-4-2-2(d).
32. CAL. PROB. CODE § 1124. For certain testamentary trusts, the trustee was required to
file a writing with the court before the distribution of the estate. Id. See 7 B. WITKIN,
SUMMARY OF CALIFORNIA LAW,

Trusts § 31 (8th ed. 1974). The proposed trustee may disclaim

prior to acceptance. After acceptance, the trustee may resign only as the trust instrument
provides or by permission of court or consent of the beneficiaries. Id.
33. CAL. PROB. CODE § 15601. This section is drawn from the Indiana Trust Code.

Recommendation, supra note 5, at 646. Compare CAL. PROB. CODE § 15601 with
ANN. § 30-4-2-2(c).
34. CAL. PROB. CODE § 16002 (incorporating 1872 Cal. Stat. ch.
-,
sec.
(enacting CAL. CIv. CODE § 2228)).
35.

See CAL. PROB.
___(enacting CAL.
36. See CAL. PROB.
at ____(enacting CAL.
at

37.

§ 16004 (incorporating 1872 Cal. Stat. ch.
CODE § 2229)).
§ 16002 (incorporating 1872 Cal. Stat. ch.
CODE § 2231)).
CAL. PROB. CODE § 16005 (incorporating 1872 Cal. Stat. ch.
-,

(enacting

CODE
Civ.
CODE
CIV.

CAL. Civ. CODE

§ 2232)).
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the beneficiaries.

8

Under Chapter 820, the trustee must administer

the trust solely in the interest of the beneficiaries, 3 9 deal impartially
4

with beneficiaries, 4° take control of and preserve trust property, 43'
42
make trust property productive, dispose of improper investments,

enforce claims

4

and defend actions, 45 and use any special skill the

trustee possesses or has represented to the settlor

6

Existing law generally does not provide a statutory duty for a
trustee to account to either the court or beneficiaries on a regular
basis.4 7 For certain testamentary trusts, 4 however, notice of specified

information4 9 must be given to the beneficiaries annually or at the
termination of the trust.5 0 Existing case law further requires the
trustee to give the beneficiaries of any trust complete and accurate
information concerning the administration of the trust upon request. 5'
38. Id. § 16002. A trustee who administers two trusts does not breach this duty if the
trustee sells or exchanges between the two trusts as long as the sale is fair and reasonable,
and the trustee gives notice of the material facts to the beneficiaries of both trusts. Id.
39. Id. § 16002(a). See also RESTATEMENT (SECOND) OF TrUSTS § 170(1) (1957) (trustee
has duty to administer the trust solely in the interest of the beneficiaries).
10. CAL. PROD. CODE § 16003. See, e.g., Estate of Miller, 107 Cal. App. 438, 442, 290
P. 528, 529 (1930) (trustees are bound to foster estate as a whole); RESTATEMENT (SECOND) OF
TRUSTS § 183 (1957) (the trustee has duty to deal impartially with two or more beneficiaries).
41. CAL. PROB. CODE § 16006. See, e.g., Purdy v. Bank of Am. Nat'l Tr. & Say. Ass'n,
2 Cal. 2d 298, 303, 40 P.2d 481, 482 (1935); Estate of Duffill, 188 Cal. 536, 547, 206 P. 42,
47 (1922); Martin v. Bank of Am. Nat'l Tr. & Say. Ass'n, 4 Cal. App. 2d 431, 434-35, 41
P.2d 200, 202 (1935). See also RESTATEMENT (SECOND) OF TRUSTS §§ 175, 176 (1957) (trustee
has duty to take control of and preserve trust property).
42. CAL. PROB. CODE § 16007. See also RESTATEMENT (SECOND) OF TRUSTS § 181 (1957)
(trustee has duty to make the trust property productive).
43. CAL. PROB. CODE § 16008(a). See also RESTATEMENT (SECOND) OF TRUSTS § 230 (1957)
(trustee has duty to dispose of improper investments).
44. CAL. PROB. CODE § 16010. See, e.g., Ellig v. Naglee, 9 Cal. 683, 695-96 (1858). See,
e.g., RESTATEMENT (SECOND) OF TRUSTS § 178 (1957) (trustee has a duty to take reasonable
steps to enforce claims that are part of the trust property).
45. CAL. PROD. CODE § 16011. See, e.g., Estate of Duffill, 188 Cal. 536, 554-55, 206 P.
42, 50 (1922). See also RESTATEMENT (SECOND) OF TRUSTS § 177 (1957).
46. CAL. PROa. CODE § 16014. See also RESTATEMENT (SECOND) OF TRUSTS § 174 (1957)
(trustee has to use the special skill that the trustee has, or that was relied upon by the settlor).
Other duties are imposed on the trustee pursuant to the Probate Code. See CAL. PROB. CODE
§§ 16004 (the duty to avoid conflict of interest); 16005 (the duty not to undertake adverse
trusts); 16009 (the duty to keep trust property separate and identified); 16012 (the duty not to
delegate); 16013 (the duty to take reasonable steps to prevent cotrustee from committing a
breach of trust).
47. 7 B. WITKIN, SUMMARY OF CALIFORNIA LAW, Trusts § 69 (8th ed. 1974). Recommendation, supra note 5, at 540.
48. See generally CAL. PROB. CODE § 16062 (incorporating 1982 Cal. Stat. ch. 1199, see.
2, at 4331 (enacting CAL. PROB. CODE § 1120.1a)) (testamentary trusts executed before July 1,
1977).
49. Id. (notice must include a cummulative statement of the income, principal receipts,
and disbursements).
50. Id.
51. Strauss v. Superior Court, 36 Cal. 2d 396, 401, 224 P.2d 726, 730 (1950). See also
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Chapter 820 codifies existing case law which requires an accounting

to beneficiaries upon request.12 In addition, Chapter 820 generally
expands the annual notice requirement

3

under existing trust law to

include: (1) a statement of receipts and disbursements of principal
and income that have occured during the previous fiscal year, (2) a

statement of the assets and liabilities of the trust, (3) the trustee's
compensation, (4) the names of agents hired by the trustee, (5) a
statement that the recipient of the account may petition the court to
obtain a court review of the account and the acts of the trustee, and
(6) a statement that claims against the trustee for breach of trust
54
may not be made after expiration of three years.
C.

Powers of Trustees

Under existing law, a trustee's power over the trust property is
limited by the declaration of the trust instrument or by the powers

conferred by statute. 5 Existing law further provides that the court

may confer additional powers5 6 upon the trustee to accomplish trust
purposes." Chapter 820 incorporates and extends the powers estab-

lished under existing law 5 to include the power to perform any act
that would fulfill trust purposes, except as limited by the trustee's

CAL. PROB. CODE § 16062 (incorporating 1931 Cal. Stat. ch. 281, sec. 1124, at 659 (enacting
CAL. PROB. CODE § 1121)) (requiring trustees to provide an accounting upon petition of the
beneficiaries to the court).
52. CAL. PROB. CODE § 16061. See Strauss, 36 Cal. 2d at 401, 224 P.2d at 730.
53. In a revocable trust, the person holding the power to revoke must be given the notice
instead of the beneficiaries. CAL. PROB. CODE § 15802. See also id. § 15804(a)(1) (notice to
future interests). The trustee is not required to report to beneficiaries in any of the following
circumstances: (I) to the extent the trust instrument waives the requirement for a report, (2)
when a beneficiary has waived the right to the report in writing, (3) when the beneficiary and
trustee are the same person, or (4) in the case of a beneficiary of a revocable trust. Id. §
16064. The notice requirement applies only to trusts executed after July 1, 1987. Id. § 16062.
54. Id. § 16063.
55. Id. § 16200 (incorporating 1872 Cal. Stat. ch.
-,
sec.
-,
at
-(enacting
CAL. CIv. CODE § 2267)). See CAL. PROB. CODE § 16080 (incorporating 1981 Cal. Stat. ch.
1046, sec. 1, at 4032 (amending CAL. CiV. CODE 2269)) (if trustee was granted discretionary
powers by the trust instrument, the power is presumed to be left to the trustee's reasonably
exercised discretion). See generally Purdy v. Bank of Am., 2 Cal. 298, 302, 40 P.2d 481, 482
(1935) (trustee has such powers as are necessary or appropriate to accomplish the object of
the trust not expressly denied by the instrument as interpreted).
56. See generally CAL. PROB. CODE §§ 16220-16249 (incorporating 1967 Cal. Stat. ch.
1219, sec. 2, at 2981 (enacting CAL. PROB. CODE 1120.2)) (lists additional powers courts may
confer on trustees).
57. Id.
58. Id. § 16200(a), (b).
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standard of care,5 9 and by the trust instrument. 60 Chapter 820 further

revises the powers conferred by the court under existing law, and
generally makes those powers automatic by virtue of the office of
trustee, except to the extent that the trust limits the powers. 6' In

addition to the powers granted under existing law, Chapter 820 creates
new powers vested in the office of the trustee, including the power:

(1) to receive additional property for the trust, 62 (2) to make loans
to the beneficiaries, 63 (3) to provide for distribution to a beneficiary
under legal disability, 64 (4) to effect the distribution of property in
order to adjust for resulting differences in valuation, 65 (5) to hire
personnel, 66 and (6) to execute and deliver instruments needed to
accomplish or facilitate the exercise of the trustee's powers. 67
III.

REVISED UNIFORM PRINCIPAL AND INCOME ACT

Under prior law, rents, interest, 68 and annuities that became subject
to a testamentary trust 69 were not treated as accruing from day to
day.7 0 Chapter 820 provides that when an asset becomes subject to
a trust by reason of a person's death, periodic payments, including
rents, interest, or annuities" not due on the date of the person's

59. Id. §§ 16040 (trustee's standard of care); 16041 (trustee's standard of care is not
affected by whether the trustee receives compensation). Chapter 820 adopts the standard of
care that a trustee owes when investing trust property under existing law and applies the
standard to all activities of the trustee. Compare CAL. PROB. CODE § 16040 with 1984 Cal.
Stat. ch. 1372, sec. 1,at 361 (enacting CAL. Cv. CODE § 2261(a)).
60. CAL. PROB. CODE § 16200(c).
61. Compare id.§§ 16220, 16222, 16226, 16227, 16229, 16230, 16232-16238, 16240-16243,
16249 with 1967 Cal. Stat. ch. 1219, sec. 2, at 2981 (enacting CAL. PROB. CODE § 1120.2(1)(18)).
62. CAL. PROB. CODE § 16221. See UNIFORM TRUSTEES' POWERS ACT § 3(c)(2) (1964).
63. CAL. PROB. CODE § 16244. See RESTATEMENT (SECOND) OF TRUSTS § 255 (1957).
64. CAL. PROB. CODE § 16245. Section 16245 is drawn from UNIFORM TRUSTEES' POWERS
ACT § 3(c)(22) (1964). Recommendation, supra note 5, at 692.
65. CAL. PROB. CODE § 16246. Section 16246 is drawn from UNIFORM TRUSTEES' POWERS
ACT § 3(c)(23) (1964). Recommendation, supra note 5,at 692.
66. CAL. PROB. CODE § 16247. Section 16247 is drawn from UNIFORM TRUSTEES' POWERS
ACT § 3(c)(24) (1964). Recommendation, supra note 5, at 692-93.
67. CAL. PROB. CODE § 16248. Section 16248 is drawn from UNIFORM TRUSTEES' POWERS
ACT § 3(c)(26) (1964). Recommendation, supra note 5, at 693.
68. Interest includes interest from a bank savings account and a savings and loan
association account. 1968 Cal. Stat. ch. 448, sec. 1, at 1049 (amending CAL. CIV. CODE §
730.04(b)(2)).
69. Unless otherwise specified by the trust instrument, an income beneficiary is not entitled
to income from the trust until an asset becomes subject to the trust. CAL. CIv. CODE §
730.04(a).
70. Id. § 730.04(b)(2).
71. Chapter 820 continues the exclusion of corporate distributions to stockholders. CAL.
PROB. CODE § 16304(b).

Pacific Law Journal / Vol. 18

Trusts

death, accrue daily.7 2
Under prior law, if the trustee used any part of the principal in
the operation of a business, any business loss fell on the principal
and could not be carried into any other fiscal or calendar year for
the purpose of calculating the net income of the trust.73 Under
Chapter 820, however, business losses 74 do not reduce other trust
income during the fiscal or calendar year during which the losses
occur. 75 Chapter 820 further provides that the losses must be carried
years, reducing the net profits of
into subsequent fiscal and calendar
76
years.
those
for
business
the
IV.

LIABILITY OF TRUSTEES TO BENEFICIARIES

77
Under prior law, a violation of enumerated trustee obligations
by the trustee was a fraud against the beneficiary of the trust.7 8 Such
a violation created an involuntary trust in which the profits gained
were held in trust for the benefit of the rightful owner.7 9 Under
Chapter 820, a violation by the trustee of any duty owed to the
beneficiary is a breach of trust.8 0
Prior law did not provide rules governing the trustee's liability
for acts by an agent or the trustee's predecessor."' At common law,
a trustee is not liable to the beneficiary for acts by an agent employed

72. Id. See also REVISED UNIFORM PRINCIPAL & INCOME ACT § 4(b)(2) (1962).
73. 1968 Cal. Stat. ch. 448, sec. 3, at 1050 (amending CAL. CIV. CODE § 730.08). See
also Volkmer, Nebraska's Trustee's Powers Act and Principaland Income Act: The New Look
in Nebraska Trust Law, 14 CREIGHTON L. REV. 121, 149 n.164 (1980) (suggesting that the
prohibition against carrying losses forward is unfair to remainder beneficiaries).
74. Business losses include those from an agricultural or farming operation. CAL. PROB.
CODE § 16308(a).
75. Id.
76. Id. § 16308(a). Section 16308(a) is derived from Nebraska and Wisconsin statutes.
Recommendation, supra note 5, at 701. Compare CAL. PROB. CODE § 16308(a) with NEB. REV.
STAT. § 30-3109 (1982) and WIs. STAT. ANN. § 701.20(8) (West 1981).
CAL. CiV. CODE §§
-(enacting
-,
at
-,
sec.
77. See 1872 Cal. Stat. ch.
2228 (trustee's obligation to good faith); 2229 (trustee may not use trust property for personal
profit); 2230 (prohibiting transactions in which the trustee has an interest); 2231 (trustee may
not use influence over beneficiary for personal advantage); 2232 (trustee cannot assume interest
adverse to the beneficiary)).
CAL. CIV. CODE § 2234).
-(enacting
-,
at
-,
sec.
78. 1872 Cal. Stat. ch.
See generally 7 B. WITKIN, SUMMARY OF CALIFORNIA LAW, Trusts § 84 (8th ed. 1974 & Supp.
1984).
CAL. Civ. CODE § 2224).
at
-(enacting
sec.
-,
-,
79. 1872 Cal. Stat. ch.
80. CAL. PROB. CODE § 16400. See infra notes 87-96 and accompanying text (regarding
remedies for breach of trust). See also RESTATEMENT (SECOND) OF TRUSTS § 201 (1957). Cf.
CAL. PROB. CODE §§ 15800 (trustee owes duty to the person holding the power to revoke);
15803 (holder of the power of appointment or revocation has the power of the settlor).
81. Recommendation, supra note 5, at 707, 709.
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in the administration of the trust.82 Chapter 820 specifies rules
governing a trustee's liability to the beneficiaries for acts of a trustee's
agent, cotrustee, or the trustee's predecessor. 3 The trustee is liable
to the beneficiary for an act or omission of an agent if the trustee
(1) has the power to direct the act of the agent; (2) delegates to the
agent the authority to perform an act that the trustee is under a duty
not to delegate; (3) does not use reasonable care in selecting or
retaining the agent; (4) does not exercise proper supervision over the
agent's conduct, when the trustee has the power to do so; (5) conceals
the act of the agent; or (6) neglects to take reasonable steps to
compel the agent to redress the wrong, when the trustee knows or
should have known of the agent's acts or omissions . 4 The trustee is
liable to the beneficiary for acts of a cotrustee if the trustee (I)
participates in a breach of trust committed by the cotrustee; (2)
improperly delegates the administration of the trust to the cotrustee;
(3) approves, knowingly acquiesces in, or conceals a breach of trust
committed by the cotrustee; (4) negligently enables the cotrustee to
commit a breach of trust; or (5) neglects to take reasonable steps to
compel the cotrustee to redress a breach of trust, when the trustee
knows or has information from which the trustee reasonably should
have known of the breach. 85 A trustee is liable for the acts of a
predecessor if the trustee (1) knows or should have known of a
situation constituting a breach of trust committed by the predecessor
trustee, and the trustee improperly permits the situation to continue;
(2) neglects to take reasonable steps to compel the predecessor trustee
to deliver the trust property to the trustee; or (3) neglects to take
reasonable steps to redress a breach of trust committed by the
knows or should have known
predecessor trustee, when the trustee
86
of the predecessor trustee's breach.
82.

See

83.

CAL.

RESTATEMENT (SECOND) OF TRUSTS

PROB.

CODE

§ 225 (1957).

§§ 16401(b) (regarding a trustee's liability for acts of an agent);

16402(b) (regarding a trustee's liability for acts of a cotrustee); 16403(b) (regarding a trustee's
liability for acts of predecessor).
84. Id. § 16401(b). Compare id. with IND. CODE ANN. § 30-4-3-11 (West 1979). See also
RESTATEMENT (SECOND) OF TRUSTS § 225 (1957) (regarding a trustee's liability for acts of an
agent). The liability of the trustee for an agent's acts committed before July 1, 1987, is
governed by prior law. CAL. PROB. CODE § 16401(c).
at
sec.
85. Id. § 16402(b). Compare id. with 1872 Cal. Stat. ch. -

(enacting

CAL.

CIV.

CODE

§ 2239) (regarding cotrustees' liability for others' acts). See id. §

16013 (regarding the duty of a trustee with respect to cotrustees). See also
(SECOND) OF TRUSTS

RESTATEMENT

§ 224 (1957) (regarding a trustee's liability for acts of a cotrustee). The

liability for cotrustees' acts committed prior to July 1, 1987, is governed by prior law. CAL.
PROB. CODE §

86.

16402(c).

Id. § 16403(b). See also

RESTATEMENT (SECOND) OF TRUSTS

§ 223 (1957) (regarding a
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V.

REMEDIES FOR BREACH OF TRUST

Existing law provides that a beneficiary or cotrustee may petition

88
the courts7 to (1) compel the trustee to redress the breach of trust,

(2) appoint a receiver or temporary trustee to take possession of the
trust property and administrate the trust, 9 (3) impose an equitable
9
lien or a constructive trust on trust property, 9° (4) remove the trustee, '
and (5) trace trust property that has been wrongfully disposed of
and recover the property or proceeds received from disposing of the
property.9 2 Chapter 820 expands existing law by providing that the
beneficiary or a cotrustee may petition the court 93 to enjoin the
trustee from committing a breach of trust, 94 compel the trustee to

trustee's liability for acts of a predecessor). Texas has recently codified these rules. Recommendation, supra note 5, at 709. Compare CAL. PROB. CODE § 16403(b) with TEX. PROP.
CODE ANN. § 114.002 (Vernon 1984). The liability for predecessor trustee's acts committed
prior to July 1, 1987, is governed by prior law. CA. PROB. CODE § 16403(c).
87. Chapter 820 provides for judicial proceedings concerning trusts. See CAL. PROB. CODE
§§ 17200-17210. The remedies of a beneficiary against trustees under Chapter 820 are exclusively

equitable. Id. § 16421. But see

RESTATEMENT (SECOND) OF TRUSTS

§ 198 (1957) (beneficiary

allowed action at law to enforce trustee's duty to pay money or transfer property).
88. CAL. PROB. CODE § 16420(a)(3) (incorporating 1905 Cal. Stat. ch. 456, sec. 1, at 615
(amending CAL. Civ. CODE § 2236) (regarding commingling trust property); 1872 Cal. Stat.
CAL. CiV. CODE § 2237 (regarding trust property
-(enacting
at
-,
sec.
-,
ch.
used for nontrust purposes); 1983 Cal. Stat. ch. 99, sec. 1, at 702 (amending CAL. Civ. CODE
-(enacting
, at
sec. -,
§ 2238) (regarding breach of trust); 1872 Cal. Stat. ch.
CAL. CIV. CODE § 2262) (regarding interest on failure to invest)).
89. Chapter 820 makes explicit the case law rule granting the authority to appoint a
receiver. CAL. PROB. CODE § 16420(a)(4). See Bowles v. Superior Court, 44 Cal. 2d 574, 58485, 283 P.2d 704, 713 (1955); Brown v. Memorial Nat'l Home Found., 162 Cal. App. 2d 513,
543, 329 P.2d 118, 136 (1958). See also RESTATEMENT (SECOND) OF TRUSTS § 199 (1957)
(regarding the trustee's authority to appoint a receiver).
90. Chapter 820 incorporates the general case law rule permitting a court to impose an
equitable or constructive trust on trust property. CAL. PROB. CODE § 16420(a)(8). See, e.g.,
Citizens' Bank v. Rucker, 138 Cal. 606, 609, 72 P. 46, 47 (1903) (the court imposed an
equitable lien on proceeds put into an express trust). Probate Code § 18100, regarding protection
of third persons dealing with the trustee, limits the power to impose an equitable lien or
constructive trust. Id.
91. CAL. PROB. CODE § 16402(a)(5) (incorporating 1969 Cal. Stat. ch. 272, sec. 1, at 621
(amending CAL. CIV. CODE § 283) (regarding renewal of trustee) and 1982 Cal. Stat. ch. 1543,
sec. 11, at 6011 (amending CAL. PROB. CODE 1123.5) (regarding removal of trustee or
cotrustee)). See also CAL. PROB. CODE §§ 15642 (grounds for removal of trustee); 15644
(delivery of property by removed trustee); 17200(b)(10) (petition for removal of trustee).
92. Chapter 820 incorporates the case law rule allowing the beneficiary or cotrustee to
trace trust property. CAL. PROB. CODE § 16420(a)(9). See Newport v. Hatton, 195 Cal. 132,
150, 231 P. 987, 993 (1924) (beneficiary allowed to trace money into a particular fund). See
generally 7 B. WITKIN, SUMMARY OF CALIFORNiA LAW, Trusts §§ 86-88 (8th ed. 1974 & Supp.
1984). The power to trace and recover trust property that has been wrongfully disposed of
under Chapter 820 is subject to Probate Code § 18100, regarding protection of third persons
dealing with the trustee. CAL. PROB. CODE § 16420(a)(9).
93. See CAL. PROB. CODE §§ 17200-17210 (regarding judicial proceedings concerning trusts).
94. Id. § 16420(a)(2). See also id. §§ 16013(b) (regarding the trustee's duty with respect

to cotrustees); 16400 (definition of breach of trust).
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perform the trustee's duties, 95 set aside acts of the trustee, 96 and
reduce or deny compensation of the trustee. 97
VI.

MEASURE OF LIABILITY FOR BREACH OF TRUST

Under existing law, if the trustee breaches the trust, the trustee
may be liable for any loss in value of the trust. 98 Under Chapter
820, the trustee may also be liable for any profits the trust would
have accrued but for the breach, 99 and profits made from the breach t0
Il
with interest.' 0' Under prior law, however, if a trustee, in good faith,
used or disposed of trust property in a manner not authorized by
the trust instrument, the trustee was liable to the trust only for the
loss incurred. 0 2 Chapter 820 expands this good faith exception by
providing that the court may excuse the trustee from all liability.0 Prior case law applied a four-year statute of limitations to actions
for breach of an express trust. 1°4 Under Chapter 820, if an interim
or final account'05 discloses a claim against a trustee for breach of

trust, the beneficiary must commence a proceeding' °6 to assert the
claim within three years after receiving the account.'0 7 If the account
does not adequately disclose the claim, the three-year statute of
95. Id. § 16420(a)(1).
(enacting CAL. CiV. CODE
96. CAL. PROB. CODE
persons dealing with the

Compare id. with 1872 Cal. Stat. ch. , sec. , at § 863) (regarding enforcement rights of beneficiaries).
§ 16420(a)(6). Probate Code § 18100, regarding protection of third
trustee, limits the power to set aside the trustee's acts. Id. See
generally G. BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 861 (rev. 2d ed. 1982).
97. CAL. PROB. CODE § 16420(a)(7). See also RESTATEMENT (SECOND) OF TRUSTS § 243
(1957) (regarding the beneficiary's power to reduce or deny compensation of the trustee).
98. CAL. PROB. CODE § 16440(a)(1) (incorporating 1872 Cal. Stat. ch. , sec. _
,
at
-(enacting
CAL. CIV. CODE § 2237)). See also RESTATEMENT (SECOND) OF TRUsTs §
205 (1957) (regarding a trustee's liability for any loss in value of the trust).
99. CAL. PROB. CODE § 16440(a)(3). See also RESTATEMENT (SECOND) OF TRUSTS § 205
(1957) (regarding a trustee's liability for a loss of profit suffered by the trust because of a
breach of trust).
100. CAL. PROB. CODE § 16440(a)(2).
101. Id. § 16441. The trustee is liable for the greater of either interest that accrues at the
legal rate on judgments, or interest actually received. Id.
102. 1983 Cal. Stat. ch. 99, sec. 1, at 702 (amending CAL. CIv. CODE § 2238). Cf. Estate
of Talbot, 141 Cal. App. 2d 309, 320-37, 296 P.2d 848, 855-59 (1956) (while excusing liability
for appreciations damages because of trustee's good faith, the court still held trustee liable
for the loss to trust corpus plus interest).
103. CAL. PROB. CODE § 16440(b). See generally RESTATEMENT (SECOND) OF TRUSTS § 295
(1957).
104. See Cortelyou v. Imperial Land Co., 166 Cal. 14, 20, 134 P. 981, 983 (1913); Oeth
v. Mason, 247 Cal. App. 2d 805, 811-12, 56 Cal. Rptr. 69, 73 (1967) (the courts applied the
four-year statute of limitations provided in Code of Civil Procedure § 343-unless otherwise
provided by law, a four-year statute of limitation applies).
105. CAL. PROB. CODE § 16063 (regarding the contents of an account).
106. Id. §§ 17200-17210 (regarding judicial proceedings concerning trusts).
107. Id. § 16460(a)(1). An adult who understands the account, an adult's legal representative
or guardian, or a minor's parents or guardian must receive the account. Id. § 16460(b).
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limitations begins to run from the date the beneficiary discovered,
or reasonably should have discovered, the claim.'0 8
Under existing law, a trustee of a revocable trust is not liable for
an act performed pursuant to written instructions from the person
holding the power to revoke the trust.' °9 Chapter 820 supplements
existing law by specifying that either the beneficiary's consent" ° or
the trust instrument may relieve the trustee from liability resulting
from any act or omission."' The trustee, however, will not be relieved
from liability for either (1) a breach of trust committed intentionally,
with gross negligence, in bad faith, or with reckless indifference to
the interest of the2 beneficiary; or (2) for any profit received from a
breach of trust."
VII.

JURISDICTION AND VENUE

Prior case law limited the jurisdiction of the superior court when
the superior court determined probate matters." 3 Chapter 820 clarifies
and revises prior law regarding jurisdiction over trusts by providing
that the superior court has exclusive jurisdiction of proceedings
concerning the internal affairs of trusts," 4 with all the powers of the
superior court." 5 The superior court also has concurrent jurisdiction
of actions (1) determining the existence of trusts, (2) by or against
creditors or debtors of the trust, and (3) involving trustees and third
persons." ' 6 Furthermore, Chapter 820 codifies existing case law" 7 by
108. Id. § 16460(a)(2). The three-year statute of limitations does not apply to claims that
arise prior to July 1, 1987. Id. § 16460(c).
109. Id. § 16462 (incorporating 1983 Cal. Stat. ch. 99, sec. 2, at 204 (amending CAL. CIV.
CODE § 2258)) (regarding a trustee's obligations).
110. CAL. PROB. CODE § 16463(a). The trustee may still be held liable for breach of trust
if, at the time the beneficiary consented, the beneficiary was incapacitated or did not know
of a beneficiary's rights, or the trustee had an interest adverse to the beneficiary. Id. §
16463(b). See also RESTATEMENT (SECOND) OF TRUSTS § 216 (1957).
111. CAL. PROB. CODE § 16461(a).
112. Id. § 16461(b). See also RESTATEMENT (SECOND) OF TRUSTS § 222 (1957).
113. See In re Copley, 80 Cal. App. 3d 97, 106, 145 Cal. Rptr. 437, 441, 443 (1978) (the
court found limits on the jurisdiction of a superior court sitting in probate). See also Comment,
Probate Court Jurisdiction: The Demise of the Privity Rule in Title Disputes, 5 PAC. L.J. 165
(1974) (discussing the scope of California probate jurisdiction and the issue of trying title to
probate court assets where there is an adverse claimant). See generally, 7 B. WITKIN, SUMMARY
OF CALIFORNIA LAW, Wills and Probate §§ 233-236 (8th ed. 1974 & Supp. 1984); J. GODDARD,
CALIFORNIA PRACTICE, Probate Court Practice § 1864 (3d ed. 1977 & Supp. 1982).
114. CAL. PROB. CODE § 17000(a). Compare id. with 1969 Cal. Stat. ch. 272, sec. 4, at
622 (enacting CAL. PROB. CODE § 1123.7) (regarding exclusive jurisdiction).
115. CAL. PROB. CODE § 17001.
116. Id. § 17000(b). Chapter 820 provides that the superior court may exercise jurisdiction
on any basis permitted by Code of Civil Procedure § 410.10 (the court may exercise jurisdiction
on any basis not inconsistent with the California or United States Constitution). Id. § 17004.
117. See Southern Pac. Transp. Co. v. Superior Court, 58 Cal. App. 3d 433, 436, 129

Selected 1986 CaliforniaLegislation

Trusts

providing that there is no right to a jury trial in a proceeding
concerning the internal affairs of trusts."18
Existing law provides that a proceeding concerning a living trust
is properly commenced in the county where the principal place of
administration is located or, in the case of testamentary trusts, where
the decedent's estate is administered or where the principal place of
the administration of the trust is located." 9 Chapter 820, however,
redefines principal place of administration' 20 to be the usual place
where the day-to-day activity of the trust is carried on by the trustee
or the representative who is primarily responsible for the administra2
tion of the trust.' '
Chapter 820 also provides that by accepting the trusteeship'2 2 of a
trust having its principal place of administration in California, the
trustee personally submits to the jurisdiction of California. 3 Simiof
larly, beneficiaries of such a trust are subject to the jurisdiction
24
California, to the extent of their interests in the trust.'

VIII.

TRANSFERS OF TRUST

Existing law permits the transfer of the place of administration of
an express or constructive trust, and the trust assets, to and from
California. 21 Chapter 820 supplements existing law by permitting the

Cal. Rptr. 912, 914 (1976) and C & K Eng'g Contractors v. Amber Steel Co., 23 Cal. 3d 1,
8, 587 P.2d 1136, 1139, 151 Cal. Rptr. 323, 326 (1978) (no right to a jury trial in a civil

action in equity).
118.

CAL. PROB. CODE § 17006.

119. Id. § 17005(a) (incorporating 1983 Cal. Stat. ch. 137, sec. 2, at 322 (amending CAL.
PROB. CODE § 1138.3)) (regarding venue and principal place of administration).
120. Prior law defined the principal place of administration as the trustee's usual place of
business where the day-to-day records pertaining to the trust were kept, or the trustee's
residence. 1983 Cal. Stat. ch. 137, sec. 2, at 322 (amending CAL. PROB. CODE § 1138.3). The
new definition of principal place of administration is an apparent response to the centralization
of records common in large institutional trustees; the place where the records are kept may
not be where the trustee has contact with the beneficiaries. Recommendation, supra note 5,
at 582.
121. CAL. PROB. CODE § 17002(a). If the principal place of administration cannot be
determined by the day-to-day activity, a trustee's, or cotrustee's residence or usual place of
business qualifies as the principal place of administration. Id. § 17002(b). If a living trust has
no trustee, a proceeding to appoint a trustee must be commenced in the county where the
trust property is located. Id. § 17005(b).
122. Chapter 820 specifies the methods for accepting the trusteeship. Id. § 15600.
123. Id. § 17003(a). See also UNIFORM PROBATE CODE § 7-103 (1982 & Supp. 1986) (regarding
jurisdiction over trustees and beneficiaries).
124. CAL. PROB. CODE § 17003(b). Personal jurisdiction is limited by the beneficiary's
interest in the trust. Id.
125. Id. §§ 17400-17457 (incorporating 1971 Cal. Stat. ch. 958, sec. 9, at 1869 (enacting
CAL. PROB. CODE §§ 1139-1139.7) (regarding transfers out of California) and 1976 Cal. Stat.
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transfer of oral trusts. 26 Under prior law, a court could order the
transfer of a trust if the transfer would facilitate the economical and
convenient administration of the trust, and promote the best interests
of the trust and those interested in the trust.' 27 Chapter 820 states
that a court may transfer a trust without first determining that the
transfer would necessarily result in the economical and convenient
administration of the trust.' 28 Chapter 820 also provides that if the
to California, the court may
court accepts the transfer of a trust
29
require the trustee to give a bond.

IX.

LIABILITY OF TRUSTEE TO THIRD PERSONS

Prior case law provided that a trustee was personally liable on a
contract unless the contract specified that the trustee was not liable. 30
Under Chapter 820, unless otherwise provided in the contract, a
trustee is not personally liable on a contract unless the trustee fails
to reveal the trustee's representative capacity and identify the trust
in the contract.' 3' A trustee is also personally liable for obligations
arising from ownership or control of trust property, and for torts
committed in the course of administrating the trust, only if the
132
trustee is personally at fault.

ch. 144, sec. 2, at 227 (enacting CAL. PROB. CODE §§ 1139.10-1139.19) (regarding transfers
into California)).
126. CAL. PROB. CODE §§ 17400(a)(1) (regarding the transfer of a trust to another jurisdiction); 17450(a) (regarding the transfer of a trust from another jurisdiction).
CAL. PROB. CODE § 1139.4)
-(enacting
127. 1971 Cal. Stat. ch. 958, sec. 9, at
(regarding the transfer of a trust to another jurisdiction); 1976 Cal. Stat. ch. 144, sec. 2, at
(enacting CAL. PROB. CODE § 1139.16) (regarding transfer of trust from another jurisdiction).
128. Id. §§ 17404(a) (regarding the transfer of a trust to another jurisdiction); 17455(a)(1)
(regarding the transfer of a trust from another jurisdiction). In granting an order accepting a
transfer of a trust to California and appointing a trustee, the court must still consider the
interest in the economical and convenient administration of the trust. Id. A trust transferred
to California must be administered in the same manner as a trust of that type created in
California. id. § 17457.
129. Id. § 17455(b). The trustee must give a bond if the law of California or the other
jurisdiction requires a bond. Id. See also id. § 15602 (regarding when a trustee is required to
give a bond).
130. See Hall v. Jameson, 151 Cal. 606, 611, 91 P. 518, 520 (1907) (a trustee is personally
liable absent express authority). But cf. Purdy v. Bank of Am., 2 Cal. 2d 298, 301-02, 400
P. 481, 482 (1935) (the trust estate also liable when properly bound by acts of the trustee).
See also RESTATEMENT (SECOND) OF TRUSTS §§ 262-263 (1957) (regarding a trustee's personal
liability when acting beyond express authority).
131. CAL. PROB. CODE § 18000(a). Chapter 820 does not affect a trustee's personal liability
on contracts entered into prior to July 1, 1987. Id. § 18000(b). See also UNIFORM PROBATE
CODE § 7-306 (1982 & Supp. 1986) (regarding the liability of a trustee to third persons on
contracts).
132. CAL. PROB. CODE §§ 18001, 18002. See G. BOGERT, THE LAW OF TRUSTS AND TRUSTEES
§§ 732, 735 (rev. 2d ed. 1982). A trustee is personally at fault when the trustee intentionally
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With the enactment of Chapter 820, a cotrustee who does not join
in exercising a power held by three or more cotrustees is not liable
to third persons for the consequences of the exercise of the power. 3'
A dissenting cotrustee who joins in the action may not be liable
under Chapter 820 if the cotrustee dissents to the action in writing.'
Chapter 820, however, does not excuse a cotrustee from liability for
failure to discharge the cotrustee's duties."'
Under prior case law, a trustee could not be sued in a representative
capacity when the trust estate was not liable."a6 Chapter 820 revises
and codifies prior law by providing that a claim" 7 may be asserted
against the trust by proceeding against the trustee in the trustee's
representative capacity 38 whether or not the trustee is personally
39
liable on the claim.1
X.

PROTECTION OF THIRD PERSONS

Under prior law, a person who received property in violation of a
trust held the property in an involuntary trust,' 40 unless that person
purchased the property in good faith and for valuable consideration.' 41 Chapter 820 protects a third person who deals with the trustee
or negligently commits a tort. Recommendation, supra note 5, at 747. See also CAL. PROB.
CODE § 16040 (regarding the trustee's standard of care).
133. CAL. PROB. CODE § 18003(a).
134. Id. § 18003(b). The written dissent must be expressed at or before the time the action
is taken. Id.
135. Id. § 18003(c). Section 18003 is derived from the Texas Property Code. Recommendation, supra note 5, at 747. Compare CAL. PROB. CODE § 18003 with TEX. PROP. CODE ANN.
§ 114.006 (Vernon 1984) (regarding liability of a dissenting cotrustee).
136. See Purdy v. Bank of Am., 2 Cal. 2d 298, 301-02, 400 P.2d 481, 482 (1935)
(distinguishing between the trustee's personal liability and an obligation of the trust estate).
137. Chapter 820 specifies that the claim must be based on a contract entered into by a
trustee in the trustee's representative capacity, on an obligation arising from ownership or
control of trust property, or on a tort committed in the course of administering the trust.
CAL. PROB. CODE § 18004.

138. The question of liability as between the trust estate and the trustee may be determined
in proceedings provided by Probate Code §§ 17200-17207. The California Law Revision
Commission believes that, preferably, judgment should be entered against the trust estate
without determining the trustee's ultimate liability until later. Recommendation, supra note 5,
at 748.
, sec. __
,
139. CAL. PROB. CODE § 18004. Compare id with 1872 Cal. Stat. ch. __
at
-(enacting
CAL. CIv. CODE § 2267) (regarding a trustee's authority as a general
agent). Section 18004 is drawn from UNIFORM PROBATE CODE § 7-306(c) (1982 & Supp. 1986).
Recommendation, supra note 9, at 748.
-,
sec.
at
-(enacting
CAL. Civ. CODE § 2217)
140. 1872 Cal. Star. ch.
(definition of involuntary trust).
sec.
, at
(enacting CAL. CIV. CODE § 2243)
141. I872 Cal. Stat. ch.

(third persons as involuntary trustees). See

RESTATEMENT (SECOND) OF TRUSTS

§§ 288, 291,

296, 297 (1957); 7 B. Witkin, Summary of California Law, Trusts §§ 90-92 (1974 ed. & Supp.
1984).
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in good faith and for valuable consideration, without actual knowledge that the trustee is exceeding or improperly exercising the trustee's
powers. 42 Chapter 820 further specifies that the third person is4 not
bound to inquire into the extent of the trustee's power to act. 1
XI.

CREDITORS' RIGHTS

Existing law provides that a creditor of a person who creates a
revocable living trust may attack the trust as a fraudulent conveyance.' 4" After the death of the settlor, a creditor of the decedent
settlor may petition the executor of the decedent's estate to recover
45
property fraudulently conveyed during the decedent's lifetime.
Chapter 820 revises and reenacts prior law by providing that, if a
settlor retains the power to revoke the trust in whole or in part, the
trust property is subject to the claims of the settlor's creditors during
the settlor's lifetime. 46 When the settlor dies, the property that was
subject to the power of revocation at the time of the settlor's death
becomes subject to claims of creditors of the settlor's47 estate, and
available for the expenses of administrating the estate.
XII.

RESTRICTIONS ON VOLUNTARY AND INVOLUNTARY TRANSFERS

Under existing law a settlor is permitted to restrain the voluntary
or involuntary transfer 48 of the beneficiary's interest in trust income.' 49 Chapter 820 also permits the settlor to restrain the transfer

142.

CAL. PROB. CODE § 18100. Section 18100 is drawn from UNIFORM

ACT § 7 (1964). Recommendation, supra note 5, at 749.
143. CAL. PROB. CODE § 18100(a). Compare id. with CAL. FIN. CODE

TRUSTEES' POWERS

§ 952 (relieving banks
from any duty to oversee fiduciary accounts). Under Chapter 820, the third person may assume
the existence of a trust power and the proper exercise of the trust power. CAL. PROB. CODE
§ 18100(a).
144. CAL. CIV. CODE §§ 3439-3439.12.
145. CAL. PROB. CODE § 579. The estate funds must be insufficient to satisfy the creditors'
claims. Id.
146. Id. § 18200. Compare id. with 1969 Cal. Stat. ch. 155, sec. 1, at 402 (enacting CAL.
CIV. CODE § 1390.4) (relating to property subject to an unexercised general power of appointment). The extent of the power of revocation limits a creditor's right to the property. CAL.
PROB. CODE § 18200.
147. CAL. PROB. CODE § 18201. Compare id. with CAL. CIV. CODE § 1390.3(b) (relating to
property subject to a general testamentary power of appointment). The property subject to
the power of revocation may be used only to the extent that the decedent settlor's estate is
inadequate to satisfy creditors' claims and administration expenses. CAL. PROB. CODE § 18201.
148. Under Chapter 820, a disclaimer or renunciation by a beneficiary of any interest
under a trust is not a transfer. CAL. PROB. CODE § 15309. Section 15309 is drawn from the
Wisconsin Trust Code. Recommendation, supra note 5, at 634. Compare CAL. PROB. CODE §
15309 with Wis. STAT. ANN. § 701.06(3) (West 1981).
149. CAL. PROB. CODE § 15300 (incorporating 1874 Cal. Stat. ch. 612, sec. 120, at 223
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of trust principal. 50 Chapter 820, however, limits the settlor's power
to restrain the transfer of trust income and principal in four general
areas. First, where the settlor is the beneficiary, the restraint is invalid
against the beneficiary's creditors,' and the beneficiary's creditors
may reach the maximum amount that the trustee could pay to the
settlor under the trust instrument. 52 Second, regardless whether the
beneficiary can compel the trustee to pay income or principal, or
both, to the beneficiary, a court may order'53 the trustee to satisfy
all or part of a support judgment 5 4 out of present or future payments
the trustee makes to the beneficiary.'5 5 Third, a court may order' 56
the trustee to reimburse a state or local public entity for public
support furnished to the beneficiary and the beneficiary's spouse or
minor child, unless the trust is established for the benefit of a disabled
person. 57 Finally, a court may order'58 a trustee to satisfy all or part
(amending CAL. CIV. CODE § 867)). Once the income is paid, the income becomes subject to
the creditors' claims. Kelly v. Kelly, 11 Cal. 2d 356, 362-65, 79 P.2d 1059, 1063 (1938).
150. CAL. PROB. CODE § 15301. Cf. Seymour v. McAvoy, 121 Cal. 438, 444, 53 P. 946,
948 (1898) (a creditor could not reach a contingent remainder). Once an amount becomes due
and payable to the beneficiary under the trust instrument, Chapter 820 permits a court to
satisfy a money judgment out of that principal amount. CAL. PROB. CODE § 15301(b).
151. CAL. PROB. CODE § 15304(a). The invalidity of the restraint does not affect the validity
of the trust. Id.
152. CAL. PROB. CODE § 15304(b). Section 15304(b) is derived from the Wisconsin Trust
Code. Recommendation, supra note 5, at 629. Compare CAL. PROB. CODE § 15304(b) with
Wis. STAT. ANN. § 701.06(6) (West 1981). See also RESTATEMENT (SECOND) OF TRUSTS § 156(2)
(1957) (regarding a transferee's ability to reach trust income and principal). Under Chapter
820, a creditor may reach the trust income even if the trustee pays income or principal, or
both, for the beneficiary's education and support. CAL. PROD. CODE § 15304(b).
153. CAL. Cry. PROC. CODE § 709.010 (judgment creditor under the support judgment must
file a petition with the court pursuant to Code of Civil Procedure § 709.010, regarding the
enforcement of a money judgment against a beneficiary's interest in a trust).
154. A support judgment means a money judgment for the support of the beneficiary's
spouse, former spouse, or minor child. CAL. PROB. CODE § 15305(a).
155. Id. § 15305. Section 15305 is derived from the Wisconsin Trust Code. Recommendation, supra note 5, at 630. Compare CAL. PROB. CODE § 15305 with Wis. STAT. ANN. §
701.06(4) (West 1981). The court must determine what is equitable and reasonable under the
circumstances of the particular case before ordering the trustee to satisfy the support judgment.
CAL. PROB. CODE § 15305. The court is not bound by any contrary provision in the trust
instrument. Id. § 15305(d).
156. The state or local public entity must petition the court pursuant to Code of Civil
Procedure § 709.010, regarding the enforcement of a money judgment against a beneficiary's
interest in a trust.-Id. § 15306(a).
157. Id. § 15306. Section 15306 is derived from the Wisconsin Trust Code. Recommendation, supra note 5, at 632-33. Compare CAL. PROB. CODE § 15306 with Wis. STAT. ANN. §
701.06(5)-(5m) (West 1981). See also Estate of Lackmann, 156 Cal. App. 2d 674, 678-83, 320
P.2d 186, 189 (1958) (citing RESTATEMENT (SECOND) OF TRUSTS § 157 (1957)) (regarding
reimbursement for public support provided to the beneficiary). Under Chapter 820, the disability
must substantially impair an individual's ability to provide for one's own care or custody.
CAL. PROB. CODE § 15306(b).
158. The judgment creditor must petition the court pursuant to Code of Civil Procedure
§ 709.010, regarding the enforcment of money judgments against a beneficiary's interest in a
trust. CAL. PROB. CODE § 15307.
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of a money judgment against the beneficiary from any amount of
trust income to which the beneficiary is entitled, in excess of59 the
amount necessary for the beneficiary's education and support.'
TJL & CLR

159. Id. The California Law Revision Commission states that a trustee may be able to
defeat a creditor's attempt to reach excess trust income by reducing the amount paid to a
beneficiary to the amount the court determines is necessary for the beneficiary's support and
education. Recommendation, supra note 5, at 634. See also Estate of Canfield, 80 Cal. App.
2d 443, 450-52, 181 P.2d 732, 737-38 (1947) (the court applied a station-in-life test to determine
the amount necessary for education and support).
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